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BENEFICIAL OWNERSHIP TEST CANNOT BE READ INTO ARTICLE 13 (CAPITAL GAINS) OF THE INDIA-
MAURITIUS TAX TREATY, WITHOUT SPECIFIC LANGUAGE TO SUCH EFFECT - THE STORY CONTINUES (PART
2)

In May 2022, the Mumbai bench of the Income Tax Appellate Tribunal (“ITAT’) set aside an assessment order
denying benefits with respect to the taxation of capital gains under Article 13 of the India Mauritius double taxation
avoidance agreement (“DTAA") (on account of the Mauritius seller not being the beneficial owner of the capital gains
received). Detailed analysis of ITAT order is provided in our previous hotline.

While the ITAT reiterated the well-established principles of treaty interpretations, holding that the ‘beneficial
ownership’ test cannot be read into Article 13 of the DTAA as it would amount to re-writing of the DTAA provisions.
However, in doing so, the ITAT (despite being the final fact-finding authority) remitted the matter back to the
Assessing Officer (“AQ’) to make a fresh finding on the issue (i.e., (a) whether the test of beneficial ownership applies
to Article 13 of the DTAA; and if so, (b) whether the taxpayer satisfies the test and is therefore allowed to claim the
benefits under Article 13). Thus, though the ITAT reiterated the principles of tax certainty, good public policy, and
good faith interpretation of tax treaties, on the other hand, it refrained from providing a decisive ruling on the issue at
hand (thereby prolonging the dispute).

The taxpayer subsequently filed a miscellaneous application before the ITAT, seeking rectification of the impugned
ITAT order. The claim of the taxpayer was that there was enough material on record to hold that the assessee was
the beneficial owner of the shares in the Indian companies, and thatitis purely academic as to whether or not the test
of beneficial ownership can be read into Article 13 of the DTAA. In doing so, the taxpayer pointed out that the ITAT is
the final fact-finding authority, and thus, cannot remand matters back to the lower authorities on questions of law and
on matters where all facts have been disclosed and are available on record. As such, the taxpayer’s application
argued that there was a ‘mistake apparent on record in the order of the ITAT, which needed to be corrected (relying
on the High Court rulings in the case of Sony Pictures Network India Ltd vs ITAT (Write Petition no. 3509 of 2018,
Bom HC), and Coca Cola India Pvt Ltd vs Assistant Registrar[(2014) 52 taxmann.com 399 (bom)]).

The ITAT, in response recalled the matter for adjudication themselves, on the question of whether beneficial
ownership can be read into Article 13 of the India Mauritius DTAA (on merits). In doing so, the ITAT explained that at
the time of its initial order, the ITAT was not satisfied with the question of the beneficial ownership requirements being
read into Article 13; however, since the affected parties were not heard on this aspect, it was considered as
appropriate to remit the matter back to the AO on this aspect. Thus, while the ITAT had expressed their prima facie
view in this respect, since none of the parties were hard on this aspect, it was remitted to the AO for proper
adjudication on this foundational aspect.

The ITAT accepted that remanding the matter back to the AO for adjudication was a mistake, since the ITAT itself
should have taken a call (based on merits) as to the requirements (or lack of requirements) in Article 13 with respect
to beneficial ownership (by directing the parties to address the ITAT on this aspect). To this extent, the approach of
the ITAT was contrary to the law laid down by the High Courtin the above-mentioned cases. Thus, the ITAT found
that there was indeed a ‘mistake apparent on record to the extent of remitting the matter back to the AO on a
question of law, when all the material facts are on record. While recalling the matter for adjudication on merits (and
giving a date to the parties to be heard based on merits of this aspect), the ITAT also noted that remitting the matter to
the AO would imply substantial delays in the matter reaching finality.

NDA OPINION

The order of the ITAT to recall and adjudicate on the issue is appreciated, given that we may now expect a
conclusive ruling on the issue of whether the test of beneficial ownership can be read into Article 13 of the India-
Mauritius DTAA (without express language to such effect). Given the prima facie findings of the ITAT in the May, 2022
order, it seems that the taxpayer may finally find relief in this aspect.

— Arijit Ghosh & Ipsita Agarwalla

You can direct your queries or comments to the authors

DISCLAIMER

The contents of this hotline should not be construed as legal opinion. View detailed disclaimer.

MUMBAI BKC NEW DELHI MUNICH NEW YORK

Research Papers

Compendium of Research Papers

January 11, 2025

FAQs on Setting Up of Offices in
India
December 13, 2024

FAQs on Downstream Investment
December 13, 2024

Research Articles

INDIA 2025: The Emerging
Powerhouse for Private Equity and
M&A Deals

January 15, 2025

Key changes to Model Concession
Agreements in the Road Sector
January 03, 2025

The Revolution Realized: Bitcoin's
Triumph
December 05, 2024

Audio '

Securities Market Regulator’s
Continued Quest Against
“Unfiltered” Financial Advice
December 18, 2024

Digital Lending - Part 1 - What's New
with NBFC P2Ps
November 19, 2024

Renewable Roadmap: Budget 2024
and Beyond - Part |
August 26, 2024

NDA Connect

Connect with us at events,
conferences and seminars.

NDA Hotline

Click here to view Hotline archives.

Video =«

“Investment return is not enough”
Nishith Desai with Nikunj Dalmia (ET
Now) at AI8 event in Riyadh

October 31, 2024

Analysing SEBI's Consultation Paper


https://www.nishithdesai.com/SectionCategory/33/Tax-Hotline/12/53/TaxHotline/6113/1.html
mailto:arijit.ghosh@nishithdesai.com
mailto:ipsita.agarwalla@nishithdesai.com
/fileadmin/user_upload/pdfs/Research_Papers/Research-Paper-Compendium.pdf
/fileadmin/user_upload/pdfs/research_Papers/FAQs-on-Setting-Up-of-Offices-in-India.pdf
/fileadmin/user_upload/pdfs/research_Papers/FAQs-on-Downstream-Investment.pdf
https://www.nishithradio.com/Podcast.aspx?id=126&title=Securities_Market_Regulator%E2%80%99s_Continued_Quest_Against_%E2%80%9CUnfiltered%E2%80%9D_Financial_Advice
https://www.nishithradio.com/Podcast.aspx?id=123&title=Digital_Lending_-_Part_1_-_What%27s_New_with_NBFC_P2Ps
https://www.nishithradio.com/Podcast.aspx?id=119&title=Renewable_Roadmap:_Budget_2024_and_Beyond_-_Part_I
/Event/1.html?EventType=Upcoming
/Event/1.html?EventType=Upcoming
SectionCategory/33/Research-and-Articles/12/0/NDAHotline/1.html
https://www.nishith.tv/videos/investment-return-is-not-enough-nishith-desai-with-nikunj-dalmia-et-now-at-fii8-event-in-riyadh/

This Hotline provides general information existing at the time of
preparation. The Hotline is intended as a news update and
Nishith Desai Associates neither assumes nor accepts any
responsibility for any loss arising to any person acting or
refraining from acting as a result of any material contained in this
Hotline. It is recommended that professional advice be taken
based on the specific facts and circumstances. This Hotline does
not substitute the need to refer to the original pronouncements.

This is not a Spam mail. You have received this mail because you
have either requested for it or someone must have suggested your
name. Since India has no anti-spamming law, we refer to the US
directive, which states that a mail cannot be considered Spam if it
contains the sender's contact information, which this mail does. In
case this mail doesn't concern you, please unsubscribe from mailing
list.

on Simplification of registration for
FPls
September 26, 2024

Scope of judicial interference and
inquiry in an application for
appointment of arbitrator under the
(Indian) Arbitration and Conciliation
Act, 1996

September 22, 2024


https://www.nishith.tv/videos/analysing-sebis-consultation-paper-on-simplification-of-registration-for-fpis-september-26-2024/
https://www.nishith.tv/videos/scope-of-judicial-interference-and-inquiry-in-an-application-for-appointment-of-arbitrator-under-the-indian-arbitration-and-conciliation-act-1996/

	Tax Hotline
	Research Papers
	BENEFICIAL OWNERSHIP TEST CANNOT BE READ INTO ARTICLE 13 (CAPITAL GAINS) OF THE INDIA-MAURITIUS TAX TREATY, WITHOUT SPECIFIC LANGUAGE TO SUCH EFFECT – THE STORY CONTINUES (PART 2)

	Research Articles
	Audio
	NDA Connect
	NDA OPINION

	NDA Hotline
	Video
	DISCLAIMER


