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SUPREME COURT HEDGES AGAINST AN ATTACK TO BROADEN BHATIA INTERNATIONAL

Supreme Court of India rejects petition under Section 9 of Arbitration & Conciliation Act, 1996 holding that application
of Part | of the Act has been excluded

INTRODUCTION:
The Supreme Court of India (“Supreme Court’) in the case of Videocon Industries Limited (“Appellant”) —V/s- Union

of India and Anr." (“Respondents”) held that when an arbitration agreement is governed by a foreign law as
selected by the parties, it necessarily implies that the parties had agreed to exclude the provisions of Part | of the

Arbitration & Conciliation Act, 1996 (“the Act’) and hence petition filed under Section 92 shall not be entertained.

FACTS:
Government of India owned petroleum resources within the area of India's territorial waters and exclusive economic

zones. A Production Sharing Contract (PSC) was executed in 1994 between Respondent on the one hand and a
consortium of four companies consisting of Oil and Natural Gas Corporation Limited, Videocon Petroleum Limited,
Command Petroleum (India) Private Limited and Ravva Oil (Singapore) Private Limited in terms of which the latter
was granted an exploration licence and mining lease to explore and produce the hydro carbon resources owned by
Respondent. In 2000, disputes arose between the Respondents and the contractor with respect to correctness of
certain cost recoveries and profit. Since the parties could not resolve their disputes amicably, the same were referred
to the arbitral tribunal under clause 34.3 ofthe PSC. Itread as:

33.1 INDIAN LAW TO GOVERN

Subject to the provisions of Article 34.12, this Contract shall be governed and interpreted in accordance with the laws
of India.

33.2 LAWS OF INDIA NOT TO BE CONTRAVENED

Subject to Article 17.1 nothing in this Contract shall entitle the Contractor to exercise the rights, privileges and powers
conferred upon it by this Contractin a manner which will contravene the laws of India.

“34.3 UNRESOLVED DISPUTES

Subject to the provisions of this Contract, the Parties agree that any matter, unresolved dispute, difference or claim
which cannot be agreed or settled amicably within twenty one (21) days may be submitted to a sole expert (where
Article 34.2 applies) or otherwise to an arbitral tribunal for final decision as hereinafter provided.

34.12. VENUE AND LAW OF ARBITRATION AGREEMENT

The venue of sole expert, conciliation or arbitration proceedings pursuant to this Article, unless the Parties otherwise
agree, shall be Kuala Lumpur, Malaysia, and shall be conducted in the English language. Insofar as practicable, the
Parties shall continue to implement the terms of this Contract notwithstanding the initiation of arbitral proceedings
and any pending claim or dispute. Notwithstanding the provisions of Article 33.1, the arbitration agreement
contained in this Article 34 shall be governed by the laws of England”

The arbitral tribunal fixed a date of hearing at Kuala Lumpur (Malaysia), but due to outbreak of epidemic SARS, the
arbitral tribunal shifted the venue of its sittings to Amsterdam in the firstinstance and, thereafter, to London.

ISSUES:
Respondent No.1 challenged partial award by filing a petition in the High Court of Malaysia at Kuala Lumpur. The

Appellant questioned the maintainability of the case before the High Court of Malaysia by contending thatin view of
clause 34.12 (as mentioned above) of the PSC only the English Courts have the jurisdiction to entertain any
challenge to the award. After filing the petition before the High Court of Malaysia, the Respondents made a request to
the tribunal to conduct the remaining arbitral proceedings at Kuala Lumpur, but their request was rejected and it was
declared that the remaining arbitral proceedings will be held in London. At that stage, the Respondents filed Other
Miscellaneous Petition (OMP) under Section 9 of the Actin Delhi High Court for stay of the arbitral proceedings. The
Appellant objected to the maintainability of OMP and pleaded that the Courts in India do not have the jurisdiction to
entertain challenge to the arbitral award. The learned Single Judge of the Delhi High Court heavily relied on Bhatia
International and overruled the objection of the Appellant and held that the said High Court has the jurisdiction to
entertain the petition filed under Section 9 of the Act.

In the Supreme Court, the senior counsel appearing for the Appellant argued that the impugned order is liable to be
set aside because the High Court misconstrued and misapplied the judgment of the Supreme Courtin Bhatia

International v. Bulk Trading S.A%and erroneously held thatit had jurisdiction to decide OMP. The counsel further

MUMBAI BKC NEW DELHI MUNICH NEW YORK

Research Papers

Mergers & Acquisitions
July 11, 2025

New Age of Franchising

June 20, 2025

Life Sciences 2025
June 11, 2025

Research Articles

2025 Watchlist: Life Sciences
Sector India
April 04, 2025

Re-Evaluating Press Note 3 Of 2020:
Should India’s Land Borders Still
Define Foreign Investment
Boundaries?

February 04, 2025

INDIA 2025: The Emerging
Powerhouse for Private Equity and
M&A Deals

January 15, 2025

Audio '

CCI's Deal Value Test
February 22, 2025

Securities Market Regulator’s
Continued Quest Against
“Unfiltered” Ainancial Advice
December 18, 2024

Digital Lending - Part 1 - What's New
with NBFC P2Ps
November 19, 2024

NDA Connect

Connect with us at events,
conferences and seminars.

NDA Hotline

Click here to view Hotline archives.

Video =«

Reimagining CSR: From Grant Giving
to Blended Finance & Outcome
Based Funding

June 16, 2025

Courts vs Bankruptcy code: The


/fileadmin/user_upload/pdfs/Research_Papers/Mergers___Acquisitions_in_India.pdf
https://www.nishithdesai.com/fileadmin/user_upload/pdfs/Research_Papers/New-Age-of-Franchising.pdf
/fileadmin/user_upload/pdfs/Research_Papers/Life-Sciences-2025.pdf
https://www.nishithradio.com/Podcast.aspx?id=137&title=CCI%E2%80%99s_Deal_Value_Test
https://www.nishithradio.com/Podcast.aspx?id=126&title=Securities_Market_Regulator%E2%80%99s_Continued_Quest_Against_%E2%80%9CUnfiltered%E2%80%9D_Financial_Advice
https://www.nishithradio.com/Podcast.aspx?id=123&title=Digital_Lending_-_Part_1_-_What%27s_New_with_NBFC_P2Ps
/Event/1.html?EventType=Upcoming
/Event/1.html?EventType=Upcoming
SectionCategory/33/Research-and-Articles/12/0/NDAHotline/1.html
https://www.nishith.tv/videos/reimagining-csr-from-grant-giving-to-blended-finance-outcome-based-funding-june-16-2025/
https://www.nishith.tv/videos/courts-vs-bankruptcy-code-the-jsw-bhushan-saga/

argued that the Single Judge of the HC failed to appreciate that the reliefs prayed for in OMP could not have been JSW-Bhushan Saga
granted on an application filed under Section 9 of the Act because stay of arbitral proceedings is beyond the scope of June 04, 2025
that section. He emphasized that Section 5 of the Act expressly bars intervention of the Courts except in matters

Vyapak Desai speaking on the
danger of deepfakes | Legally

expressly provided for in the Act and, therefore, even if the petition filed by the Respondents under Section 9 could
be treated as maintainable, the High Court did not have jurisdiction over the arbitration proceedings because the

same are governed by the laws of England. Speaking with Tarun Nangia |
NewsX
The counsel on behalf of the Respondents submitted that as per the arbitration agreement which is binding on all the April 01, 2025

parties to the contract, a conscious decision was taken by them that Kuala Lumpur will be the seat of any intended
arbitration, Indian law as the law of contract and English law as the law of arbitration and the mere fact that the
arbitration was held outside Kuala Lumpur due to the outbreak of epidemic SARS, the venue of arbitration cannot be
said to have been changed from Kuala Lumpur to London. He emphasized that once Kuala Lumpur was decided as
the venue of arbitration by written agreement the same could not have been changed except by amending the written
agreement as provided in clause 35.2 of the PSC. He then argued that the arbitral tribunal was not entitled to
determine the seat of arbitration and the record of proceedings held at London cannot be construed as an agreement
between the parties for change in the juridical seat of arbitration

JUDGMENT AND THE RATIONALE:
The court referred to Dozco India P. Ltd. v. Doosan Infracore Co. Ltd*. , and quoted the Judge who referred to the
following passage from Redfern & Hunter:

"The preceding discussion has been on the basis that there is only one "place" of arbitration. This will be the place
chosen by or on behalf of the parties; and it will be designated in the arbitration agreement or the terms of reference
or the minutes of proceedings or in some other way as the place or "seat" of the arbitration. This does not mean,
however, that the arbitral tribunal must hold all its meetings or hearings at the place of arbitration. International
commercial arbitration often involves people of many different nationalities, from many different countries. In these
circumstances, it is by no means unusual for an arbitral tribunal to hold meetings - or even hearings - in a place
other than the designated place of arbitration, either for its own convenience or for the convenience of the parties or
their witnesses....

It may be more convenient for an arbitral tribunal sitting in one country to conduct a hearing in another country - for
instance, for the purpose of taking evidence..... In such circumstances, each move of the arbitral tribunal does not of
itself mean that the seat of the arbitration changes. The seat of the arbitration remains the place initially agreed by or
on behalf of the parties.”

To the important point whether Delhi High Court could entertain the petition filed by the Respondents under Section
9 of the Act, the Supreme Court referred to Bhatia International, Venture Global® and ultimately the case of Hardy Oil

and Gas Limited v. Hindustan Exploration Company Limited and ors®, a Gujarat HC Decision whose facts were
similar to the instant case. According to the SC, the learned Single Judge of Gujarat High Court had rightly followed
the conclusion recorded by the three-Judge Bench in Bhatia International v. Bulk Trading S.A. and held that the
District Court, Vadodara did not have the jurisdiction to entertain the petition filed under Section 9 of the Act because
the parties had agreed that the law governing the arbitration will be English law. In the present case also, the parties
had agreed that the arbitration agreement contained in Article 34 shall be governed by laws of England. This
necessarily implies that the parties had agreed to exclude the provisions of Part | of the Act. As a corollary to the
above conclusion, the Supreme Court held that the Delhi High Court did not have the jurisdiction to entertain the
petition filed by the Respondents under Section 9 of the Act.

ANALYSIS
The judgmentis indeed another good sign in the line of progressive and positive decisions in cases of international

commercial arbitration. It comes soon after the Dozco Case and holds that when the substantive law of the arbitration
agreement is a foreign law as selected by the parties, it necessarily implies that the parties had agreed to exclude the
provisions of Part | of the Act.

This judgment too, like the Dosco Case comes as another positive decision portraying the changing outlook of Indian
judiciary towards international arbitrations.

- Vyapak Desai & Prateek Bagaria

1 MANU/SC/0598/2011

2 Section 9-Interim measures etc.by Court.- A party may, before, or during arbitral proceedings or at any time after the
making of the arbitral award but before itis enforced in accordance with section 36, apply to a court-

(i) for the appointment of a guardian for a minor or person of unsound mind for the purposes of arbitral proceedings;
or

(i) for an interim measure or protection in respect of any of the following matters, namely:-
(a) the preservation, interim custody or sale of any goods which are the subject-matter of the arbitration agreement;
(b) securing the amount in dispute in the arbitration;

(c) the detention, preservation or inspection of any property or thing which is the subject-matter of the dispute in
arbitration, or as to which any question may arise therein and authorising for any of the aforesaid purposes any
person to enter upon any land or building in the possession of any party or authorising any samples to be taken or
any observation to be made, or experiment to be tried, which may be necessary or expedient for the purpose of
obtaining full information or evidence;

(d) interim injunction or the appointment of a receiver;

(e) such other interim measure of protection as may appear to the Court to be just and convenient, and the Court
shall have the same power for making orders as it has for the purpose of, and in relation to, any proceedings before
it.
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