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TAXATION OF OUTSOURCING ACTIVITY - MORGAN STANLEY RULING ANALYZED

Further to our hotline “Supreme Court rules on permanent establishmentin the outsourcing industry” dated July 9,
2007, please click here to read our analysis (published in the Worldwide Tax Daily: 2007 WTD 142-5) of the
judgment in the case of DIT (International Taxation), Mumbai v. Morgan Stanley and Co. Inc. In its ruling the
Supreme Court held that that the outsourcing of services such as back-office operations to a captive service provider
will not per se create a permanent establishment ("PE") of the parentin India. This was a key consideration, as in
case outsourcing were to cause a PE of the non-resident company in India, the global profits of the non-resident
company attributable to the PE may have been taxable in India at the rate of approximately 42.23%(approximately).
Further, the availability of tax credit for such tax paid in the home jurisdiction may be uncertain, thus potentially
leading to double taxation and wiping out the economic advantage of outsourcing to India. The Supreme Court has
held that the presence of employees for stewardship functions will not constitute a service PE, whereas deputation of
employees may create a service PE. Therefore foreign companies need to be careful in structuring inter-country
assignments henceforth. It has also accepted the single-entity approach for the attribution of profits to a PE by ruling
that the payment of an arm’s-length price by the nonresident to the PE extinguishes any further attribution of profits to
tax.

Hope you find the analysis informative.

Bestregards,

Taxteam

DISCLAIMER

The contents of this hotline should not be construed as legal opinion. View detailed disclaimer.

This Hotline provides general information existing at the time of
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not substitute the need to refer to the original pronouncements.

Research Papers

M&A In The Indian Technology
Sector

February 19, 2025

Unlocking Capital

February 11, 2025

Fintech
January 28, 2025

Research Articles

Re-Evaluating Press Note 3 Of 2020:
Should India’s Land Borders Still
Define Foreign Investment
Boundaries?

February 04, 2025

INDIA 2025: The Emerging
Powerhouse for Private Equity and
M&A Deals

January 15, 2025

Key changes to Model Concession
Agreements in the Road Sector
January 03, 2025

Audio '

Securities Market Regulator’s
Continued Quest Against
“Unfiltered” FAinancial Advice
December 18, 2024

Digital Lending - Part 1 - What's New
with NBFC P2Ps
November 19, 2024

Renewable Roadmap: Budget 2024
and Beyond - Part |
August 26, 2024

NDA Connect

Connect with us at events,
conferences and seminars.

NDA Hotline

Click here to view Hotline archives.

Video =«

Arbitration Amendment Bill 2024: A
Few Suggestions | Legally Speaking
With Tarun Nangia | NewsX

February 12, 2025


https://nishithdesai.com/SectionCategory/33/Tax-Hotline/12/53/TaxHotline/5340/3.html
https://www.nishithdesai.com/Research-Papers/WTDBAJT.pdf
/fileadmin/user_upload/pdfs/Research_Papers/M&A-In-The-Indian-Technology-Sector.pdf
/fileadmin/user_upload/pdfs/Research_Papers/Unlocking-Capital.pdf
/fileadmin/user_upload/pdfs/Research_Papers/India-s-Flourishing-Fintech-Flambeau.pdf
https://www.nishithradio.com/Podcast.aspx?id=126&title=Securities_Market_Regulator%E2%80%99s_Continued_Quest_Against_%E2%80%9CUnfiltered%E2%80%9D_Financial_Advice
https://www.nishithradio.com/Podcast.aspx?id=123&title=Digital_Lending_-_Part_1_-_What%27s_New_with_NBFC_P2Ps
https://www.nishithradio.com/Podcast.aspx?id=119&title=Renewable_Roadmap:_Budget_2024_and_Beyond_-_Part_I
/Event/1.html?EventType=Upcoming
/Event/1.html?EventType=Upcoming
SectionCategory/33/Research-and-Articles/12/0/NDAHotline/1.html
https://www.nishith.tv/videos/arbitration-amendment-bill-2024-a-few-suggestions-legally-speaking-with-tarun-nangia-newsx/

What India’s Transition to New Data
Protection Law Means for Global
Businesses

January 23, 2025

India 2025: The Emerging
Powerhouse for Private Equity and
M&A Deals

January 16, 2025


https://www.nishith.tv/videos/webinar-what-indias-transition-to-new-data-protection-law-means-for-global-businesses-january-23-2025/
https://www.nishith.tv/videos/webinar-india-2025-the-emerging-powerhouse-for-private-equity-and-ma-deals/

	Tax Hotline
	Research Papers
	TAXATION OF OUTSOURCING ACTIVITY - MORGAN STANLEY RULING ANALYZED

	Research Articles
	DISCLAIMER

	Audio
	NDA Connect
	NDA Hotline
	Video

