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AUTHORITY FOR ADVANCE RULINGS DENIES TREATY BENEFIT TO US FII - HOLDS THE PENSION TRUST

TAXABLE IN INDIA

TThe Authority for Advance Rulings ("Authority") has held in a recent judgment that the $43bn General Electric

Pension Trust ("GEPT") is liable to be taxed in India. GEPT's investment in India is over $80m.

GEPT, a trust set up in the US, is registered as a Foreign Institutional Investor in India, and invests in Indian

securities, the returns from which are used for General Electric's pension liabilities. It had sought a ruling on taxability

of its income in India.

In the case of GEPT, the Authority upheld its decision in the cases of Fidelity and Morgan Stanley to the extent that it

classified the income of the FII in India from the trading of securities as profits from business.

However, unlike the earlier cases, where the Authority had held that the business income of the FIIs would not be

liable to tax in India on the basis that the FIIs had no permanent establishment in India under the applicable tax

treaties, in the case of GEPT, the Authority held that the benefit of the India - US tax treaty was unavailable. The basis

for holding as such was that the applicant (GEPT) was a trust and the residential status of a trust under the India- US

tax treaty was determined in accordance with the provision of clause (1)(b) of Article 4 of the treaty. GEPT enjoys a

tax exemption in the US and it would appear that the Authority held that GEPT was ineligible to treaty benefits on this

ground. The immediate consequence of the denial of tax treaty benefits to the US based FIIs structured as trusts, is

that the business income of these entities could become taxable in India. As opposed to this, had the income of these

FIIs been classified as capital gains, where the trading of securities had been done on a recognized stock exchange,

the liability to tax in India would have been either 0% or 10% depending on whether the gains were long term or

short term. This change in the tax situation would have a significant negative impact on the business costs of FIIs.

It may be noted that this clause regarding residential status of trusts is not a standard feature in India's tax treaties,

and is absent in many treaties with other countries. The decision is therefore unlikely to affect similarly structured FIIs

from other jurisdictions. Thus, where a US pension fund were to invest into India through Mauritius instead of directly,

the FII would be tax exempt in India in the absence of a PE, whether its income were to be classified as business

income or capital gains.

 

- Annapoorna Jayaseelan & Shefali Goradia

 
 
Source: The Economic Times, December 24, 2005
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not substitute the need to refer to the original pronouncements.

This is not a Spam mail. You have received this mail because you
have either requested for it or someone must have suggested your
name. Since India has no anti-spamming law, we refer to the US
directive, which states that a mail cannot be considered Spam if it
contains the sender's contact information, which this mail does. In
case this mail doesn't concern you, please unsubscribe from mailing
list.

Research Papers

M&A In The Indian Technology
Sector
February 19, 2025

Unlocking Capital
February 11, 2025

Fintech
January 28, 2025

Research Articles

Re-Evaluating Press Note 3 Of 2020:
Should India’s Land Borders Still
Define Foreign Investment
Boundaries?
February 04, 2025

INDIA 2025: The Emerging
Powerhouse for Private Equity and
M&A Deals
January 15, 2025

Key changes to Model Concession
Agreements in the Road Sector
January 03, 2025

Audio

Securities Market Regulator’s
Continued Quest Against
“Unfiltered” Financial Advice
December 18, 2024

Digital Lending - Part 1 - What's New
with NBFC P2Ps
November 19, 2024

Renewable Roadmap: Budget 2024
and Beyond - Part I
August 26, 2024

NDA Connect

Connect with us at events,  

conferences and seminars.

NDA Hotline

Click here to view Hotline archives.

Video

Arbitration Amendment Bill 2024: A
Few Suggestions | Legally Speaking
With Tarun Nangia | NewsX
February 12, 2025

https://nishithdesai.com/SectionCategory/33/Tax-Hotline/12/53/TaxHotline/5279/3.html
https://nishithdesai.com/SectionCategory/33/Tax-Hotline/12/53/TaxHotline/5295/3.html
/fileadmin/user_upload/pdfs/Research_Papers/M&A-In-The-Indian-Technology-Sector.pdf
/fileadmin/user_upload/pdfs/Research_Papers/Unlocking-Capital.pdf
/fileadmin/user_upload/pdfs/Research_Papers/India-s-Flourishing-Fintech-Flambeau.pdf
https://www.nishithradio.com/Podcast.aspx?id=126&title=Securities_Market_Regulator%E2%80%99s_Continued_Quest_Against_%E2%80%9CUnfiltered%E2%80%9D_Financial_Advice
https://www.nishithradio.com/Podcast.aspx?id=123&title=Digital_Lending_-_Part_1_-_What%27s_New_with_NBFC_P2Ps
https://www.nishithradio.com/Podcast.aspx?id=119&title=Renewable_Roadmap:_Budget_2024_and_Beyond_-_Part_I
/Event/1.html?EventType=Upcoming
/Event/1.html?EventType=Upcoming
SectionCategory/33/Research-and-Articles/12/0/NDAHotline/1.html
https://www.nishith.tv/videos/arbitration-amendment-bill-2024-a-few-suggestions-legally-speaking-with-tarun-nangia-newsx/


What India’s Transition to New Data
Protection Law Means for Global
Businesses
January 23, 2025

India 2025: The Emerging
Powerhouse for Private Equity and
M&A Deals
January 16, 2025

https://www.nishith.tv/videos/webinar-what-indias-transition-to-new-data-protection-law-means-for-global-businesses-january-23-2025/
https://www.nishith.tv/videos/webinar-india-2025-the-emerging-powerhouse-for-private-equity-and-ma-deals/

	Tax Hotline
	Research Papers
	AUTHORITY FOR ADVANCE RULINGS DENIES TREATY BENEFIT TO US FII - HOLDS THE PENSION TRUST TAXABLE IN INDIA

	Research Articles
	Audio
	DISCLAIMER

	NDA Connect
	NDA Hotline
	Video

